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Fertwqﬁal

by

Robert And!‘ew Bw‘i‘)e?f, Sn, fsy.

_/n f‘)\:‘.s second Vu)ume o{ ﬂe J:urnqL we _)mv'e: tried
o touck uporn Mmost of the f"undqmentnl ﬁmhm‘p)es

of erintnal law ¥hat c\n Americans Le)i_t‘nd Aass

need 1o le aware of,

R.A., qui‘)et'&, Esg_ que !




Amem‘cans Relivel Bal‘s Assocz‘q'h‘on

Our dilscussion of sudstantve wrminal law Js
Very l:n"ezc ke:quse mast of vur readers are
a)f‘eqd‘y M pm‘sm, Ow* Z[ccus a‘s en /;Mcedure:s

For 3ei2“:hy oul

T}ae f‘z}st mq_,'or ;-}mse 62( ertmmnal Ic"_t.-yq;b‘on_
after the tra) s the divrect appeal. The forst

oPPeoJ of m‘g)x'l‘ s qsunﬂy‘}zmdled by a court-

R.A Rartlet t, Esg, | Pdge 2




Fe:&f‘uq/“y <X 0I5

a;aJ:OI‘n?ed )awge». Affer Mq‘}, the defendant

'’ on AYs  own,

Last year, /n Velume Z our First m:xJ‘o/‘

article was on e L. mitalie talihn

Foe [ §1~anw‘cb‘on Be)z‘ef Nex1 yeal we

will discuss ﬁf‘o:edqfﬂ) defau\)t and non-

exhaustivn of Stq‘te remedies,

Several symbols appear the mnrgl‘ns

Yr\_}")ll‘o'thonf th's Aook As \\n VQ)ume I, this

t _
,":I ::\ Symlo) )\1\3)1);\3)1?‘5 impartant Ranls and

;i Iy

B.A.qui)ett, Esg. Pq.ge 3




Am eficans Be)n‘#?o{ Basrs As soccat ba

Fl‘ﬂci‘;":ﬂ) t;‘ps 5‘6!‘ )\QNA@MSC )quEI'S an.d }maucw
1:‘2‘;‘3 ants. A sp 't )og Indikales a It amang the

vervus U.S court C;bcu:"l"s, An adrerse

00 dec f"sﬂtm on dan ;‘$§ue $0 {quyeol‘ Jt/? o’ )\umlle

aptmen, stands 3reasmq$le chance of .S,
Supreme Cowt review, Quotations and cidabint
Hagged w'th a single guotation mark
moy he 1f{ted" and Mserted e o Aried or _‘

pleading, Fr'nctuy, we hove used Hios Symle

'f‘o ﬁﬂl“n.t oul sSome 0{ the dl}‘t‘y t!‘;kks

NG

<o;marwn{y emloyed quu‘nﬂ us A) ﬁr;‘son 7o 5"&:1‘5

Gad hless you.
R.A. Bartlet1 Fsq. F“.?Q 7




Crimimar Law

by
Rober? Andrequri)eH: 5/‘.’ Esg.
FVepy cvwlize d 5oc¢‘e7‘3 has q 53stem Yo esi‘qblt‘shc‘ns
o hasie standard of hehavier For Sts members. In
addiLrn fo substantive Jaws 2o Jovern Lndividusgl
cornsclences, 1t must have proceduwral rules to govern 1ts
response tv f/‘qnsgrass;‘ms. Ths preceeds M Fuwo prases,

adyudicalory and cerrective, T here optwo hasic

models o correchve C\C-t&‘dh‘ res tsrati\e ‘qad

retrrchutive.

R.A‘Bari)eiijfsg, que_ 5




Crimnas law -
SussTANTIVE Jaw

/\ crime 2"AVe)ves twe Jaq.SJ‘c e)emen‘}:s: gc?‘y; retis

and pnens red. (a w/\vng?(u) ac? and State of mpnd),

The oL)‘ec)a‘ve component may he a positve aci

(CommisSilen) or o nng:‘genl‘ Farlure 2o Full ) a
/egq) d.u?y (o mi'sslon),
muy
The Sula)‘ech‘ve compenent, be gener\u) criminag )

2
Intent il ful disse gard For e rights of others)

or.a sp ect i Intent.

). In NerthCasoli'na, Felontousness must e ql\eyed
n any f‘e)ong Indictment, byt need net le proved.

KA. Bartlett Psg. Pﬁge A




_Fe):f"-\q/‘y o 0l5

Criwes ore commool), divided ‘nlo hwe classes:

Febmes and misdemeaners. De 1'nitreas qad

Conseg uences vory, Genefau), telonres casry lonper

Senlences amd result /v Joss o{ Vvtﬁv l‘:yM‘S,

Unconsclousness “exclodes the possidihly of o
WIMTQ)‘) Ou-'-t', wz‘i‘)ﬂdu\‘f whith there con he no
ertminal ll‘ukg‘)g‘i‘&“ gth«. Mer_cg 225 MC.
108,16, 265 SE2*32% 337 963y, But ace
N.C.v. Bartlets 133 N.C App. 690, 577 SFat 23
(2002)( proseculivn evidesce supperted theory
of acedentn) or hedverleng: Tduchc‘ny of Aabres’
Sprivete parts’hy porent th}u”n) them, State
net rexw‘red b prove andowFud act or erdminal

z'n‘iea‘t‘" ac<ident or inadvertence nat gn othymative
de fense.

I

RA Bart)ett Esg.

que 4




CRIMINALZ  LAW
- PROCFAURE

The criménal J‘ush'ce system plroceeds & four
Stages: /nvestigation, Ad Juddzalion Retribution,
adnd Resfo/‘q‘!‘:‘wz When the z‘nvesh‘gqh‘m Aas
‘)‘deoh‘;ﬂcd o suspect, he usaally suffers Jncarceration
unl'l! he's qclj‘qa\t‘cq'ted 9q:‘)‘1‘y, ReTn'Lu‘Ie‘on
gehei‘uny fnw}ve.: further Incarceratien, | Ae
United States of Amerdea Aqre)y gives lop service
7o reslorahive )‘ asti/ce. Some societes emphasise
restoratier aqnd moy have W'ttle orno formal

mechansm of retribution,

R.A.Bart)ett, Fsg, fage 8




Amerfeans Behind Bars Assaciation

anggtﬂgg!j:‘on ang Pgh*cg Zkggtg'cgs

A po)a'ce of?t:‘cer can conduct a search and

selzure withouyt Lez‘ng 3\4:‘12‘; of lapceny or

*Pesﬁq'bm‘ny L8 Ads actlons are )‘ust"fz'ed by

ex'gent elrcymstances oz;‘ a warrqnt;, |[ntercention
of wire oral and electronic commeuntcatons ;'s
reguluted kg Title IIJ of the Omnihus Crime
Control ana Sale Streers Act of 19¢8 * Fnu)?y
S dentitscation proced ures lead to Frfp) and

Stxth Amend ment {ssues,

2, Pub.2.Mo. 90-35] 32 Stat. 202 (codifled i/
)3 USC85a50-25400).
R A. Bur‘!)et?,fsg, Puge 9




Fehraar y 2045

Fvidence ehtadred W vivlatien of phe Faqf?ceni‘)?,

EM”\ Fa¥th ar Sixth Amend ment may net be iniroduced
at troal For the puspose of proving the defendant’ guclt
Common vislahlns nclude z‘nvolqnquy confessions.

A confession shtamed l)y custodiyl snterrogqutibn i
Presumabl, coerced f not preceeded /L/y MNorgrdgt

¥
warndn 7S,

3, Mirandn v Arizosa, 384U 5 236 454 (1%6),

4, Prisener must be jnformed that: (1) Ae has a riphi
lo mmq!b, 52\)8111‘; (-‘L) aQny f»‘i‘qfemea‘l‘ may he used cxyq:hfl‘
Ai'm at b}\:\l} et 3 he has a my)ﬂ‘ 2 the presence ot an
q'uafn? dq/‘z‘ny gues'b\bm‘nﬂ; arnd ¢ It ke canmet aterd

R. A.Barl‘)e??. ESg. que. 10




Amerieans Behind Bars Associaton
/¥ polise show probuble cause o hedleve accuse a persn
0% <rime, the decision to plrosecute the vitdn rests widuh
*he prosecalor's di'scretion, He may net €ngaye dn

5
selective prosecution or vihdithve prosecton,

ar ﬂ'ferney‘ one w:‘n ke uppoz‘nfed be ¥ore z(qrﬂ?ei‘
gﬂesb%m‘ns, /e, at 478479,

5, Aee s.g LS v Smith 129 Fadaa asay a*Con
173933 Camazm_él 277 F a4 65,72 2.3 TR AN
2002 s abor ik Wi v Hepkons 11815 356, 373~

324 09%¢). Good faith s presumed, [A] selective
Fre..secq‘l‘:‘an clatm s @ nara avis /‘egqr‘i‘;\ng ‘cear
ey/dence: dz‘s,olqm‘ny 2he presomplion thatl « proseylor

has acted unufctl)‘y. " B-M-LILAM.:AE‘LAQZL,-

Doseryomin al, 04 COQm., 525 [4.S, B7) 287 (1937

¢ Al atibn addedy .

RA qut)ez‘b,fsg.. Fage t1




Fehruary 2015
/
Arrest and Delestibv,

Police may arrest o suspect In hi's home Mf ihey have
a valod arrest warrant T}?ey may net enfer a third
persen’s home 1o muke ar arrest witheut the ownerd
RELaISSon of 0, search warranl. /na publie place
Mey may aprest o ReSSon who commils a crime ’n ther

prresence or ILG)" ar actual 'fe.}dn] Uzey have );}‘oJanaJc

cause o beleve the vikhm comm,'tted,
The Ef‘g)zth Amendment provides that Jelxcessive

Aadl shal) net ke i\ex“ereo\\“ HMost State conshtyutlrvas

/iowe simdlar fmw\.‘o ns, rqre)y en ;‘o»ced.

RA Bnm‘)ai‘i‘,fsg. qutaI:t,




A mesficans Be)n‘nd qu; Assoc:‘ah‘on

E&L\mr‘n uly Froceed M gs

The “Eo\i‘t% Amend ment reguires o jud;‘:aq)
deter minalion Of.pmbqb)e canse as a prereguisite %
extended restrapnt of A‘).eriy ~f~a)lomﬂr‘:y arsrest « & In
a UW.S. case, a suspec? arresied wihoyt q woarran? or

z'nd:‘cimen? /3 en?:'é‘)e'd\ 2o a Gei‘sien‘n )zeq/‘ﬂng /u‘:'ol‘ )

Le:"ng defained witAout bond or otherwise 5u§5‘ei‘:‘nj o
sz‘gm‘;;'}:qnf resiramt of lberdy, Similar rights ex)’st

n most States.

6, Gerstein v Pugb #20 WS, 103 14, Vislatron

generally does not favalidate a convicdion Ayt may he

9J‘euno\s {‘al‘ recovesy undesr 422 U.-S.C.§1.?93,

KA. quﬂe“‘, Esg, Pﬂge!3




Fel:rqqry 2015
In o US case, *he arresihg ofhirer must b‘z‘ng 2he
5v
Suspect hefore o mqu‘s?mte )‘udge wi'thout unrnecessal y

de)ay,z /n a I[elony case, the mqj:ktrqi‘ejque interms the

accused of tre c:)u::l/\gta,ﬁ certah )‘z’g“s ( Miranda warnngs),

and Ai's /‘J‘g)nf 1o a )ore.)l‘ml%q/‘y )ieqre‘ng, He ther setsor

denles Aas)

Z Féde/‘d) Ru)es of C)“z‘me’nq) /Oroccdure 5 Mosr
States have siwJar procedures, In Nort}\Cqm):hq, a
suspect is enhi¥ed P o  First Ap,aeqmnce Chut Rk
rights ore I[re?ueni‘{y violated wi'thoyt a remedy,

3. P/‘ac‘h‘cql)y speaking the magistrale judge may
not know as much ahout the charge as the suspect:

R.A Rartle?, fsg,\ Fage 14




Americans Belined Bars Assocration
/n a U S case a delendant c)mrged with o }e)ony or
other nonpetly offense /s entitled to o /ore)a‘m:‘nurj
Aeah}:g within ten or twenly days F he 0s not rditted

Forst Unlike a Gersten heq)‘e‘ngi the preliminary

Aeqrt‘ng s o )tc:rmq) advesrsardal }\eqn?ng, =

o G Pro)oer preparation for a Preh‘mu'nqry hearz‘ﬂy

Py JLEY

m oy Pegm‘f‘e | greq'i deal of wolk and defense

9 FE'dEJ‘ql Rules 0 Criminal Pf‘oc.ealu/‘e 5.1 Mest
stuies )QQV‘E stmilar /QPO(&:’HI‘QS‘ 9?’)?/‘0.”), cql[t‘ny i’)?ﬂ,
‘probable cause )zecw‘ngs."

0. /n State cases the def‘ense s usuqny nat
q”awed T call witnesses

R.A Bartle ¥ Esg, que /5




Februury QOIS

counsel deesn't have much time quy court

Byeyro
u}a}uo:‘ni‘ed qtfornesn don't ke Pre):‘m:‘nwf/

):ew‘z‘nys and are E’QSN/ )»EPscmded to agree %o

proﬁecu?of‘s' r‘e?qes‘fs ¥o/‘ mn‘l’z‘nuqnce, T)v‘s g:'wes

proseculers more time fo ohlas Indictments and
deprive defgnalunts of Ymportant rdghts, T here
seldom any qood Neasen fo de)cxy or walve a
preliminary hearthg, and o delendant should
vigerously eppose any attem nal to do so, whether

the re guest originales witth police or Ak own

at ‘torney \

R.A. Buri‘)e:‘?’; Esg, Pdge &




A mericans Behnd Bars Associatie »

_Clwmz‘_ng Instruments

The proseculer has hroaa di's creton, However he

&'s net outhorized to /.)rosec.ui‘e Adnyene on the hasi's
o'}' personql Q’N‘ﬂﬂ0$l\§v‘ u)n‘,.,., oy cq;;n‘:e. T}N'f‘e mus?‘

be o cognizakle Fiu Aing of probakle cause, and o

subsiarlin] Qnejq‘bbn (o Formal avermenl 1's net Su{f)‘cibnﬂ.

Ina WS, case the chnry;‘nj nstrument s usu\nll}, An

nAd/tment ¢

/1 »&w U S.Conshfulion Amendmeni -SZ; Fedea"u) Bq)es
02 Cyiminal Procedw‘e 7 (Q), }nd;‘c?men?s are also
COmrmoNn 2\1? Sic\i‘e Rroesec u'T&nS, o.?‘hef‘ r:}.nrg t\a\y

‘nslruments are Freguently encountered, partiealarly

fn Mls demeanal cose S,

R.A,Burﬂeii‘, Esg. .Pnae. l7




Fe)aru ory 20725

The autherities are i unr'son that  an
indiclmend whether ol commoen Jaw or under

a staTule, to ke good muyst allege lucidly  and
qc:u/‘a‘)‘e)y 0l the essenli'n) elements ol the offense
endeavesed 1o he charged, The pUSpose o such
consTd Jullonn) provision 2's () such certainly i
the sTatement of the accusalzon as well A;:}en‘h‘)ra
the s3Fense with whith the accused s sought o
be c):qrg'é'd‘, () 2o p:o)‘eci the accused Fromw loe:‘ng

twike pul J‘eO»qrdg For the same o?‘z%nsa; (3) %
erable the occused fo prepare For triall and ()t
enuble the cowd on conviktion or plea ol mels
contendene. or gw‘liy'tb Pronsunce s eplence
accord g to the rights of the case.

Norih Caredina v Greer 238 NC 325 77 5F 29 9,7

2953~

2. 115 et en?z‘rely clear whal author'tles e NC
court hadk 'a mind when 4 said ikey were » unison,
In the last decades a? the Twentveth CE‘h?uJ‘g\ courls

R.A Rartlett que 18




Ame)‘l‘t't}ﬂ!t Be}lfhd BN‘S Assocz‘ai‘:bn

An ‘nddclment i's insudficent dF R Fads b sltale an

element 03 the oir;ense,’é but courts w.'ll qene/‘q”'y

and )esi‘sJutui‘es were clm'z(b)og dway From ih's
arnclent }M“z\hCz})e( E’S}aece\uuy M NC T)we U-S-S“P’?""E
de'i started /‘e&u‘ny them in ir 2999,

’3, North Carelina now has three rules, fneluding the
<0hsb‘tut'bhq1 /‘L\)e and twe MQ)‘O)‘ exce}afa‘ohs.

The established rule o's that an Mhdittment
not support a convichyn For o crime unless all
the elements of the crome are accurately and
c)eqr)y qneged 7 the ihdietment State v
Lerry, 291 M.C.58¢, 231 SEa® 242 (1977 State v
Zaglor, 280 N.C. 273 135 5L 29 €27(2372). The
Aegz‘s lature may /al‘esa‘;‘be a Yorm o}
Indittment 5u§le:z‘en2‘ D ul)eye an offense ever
T);oug); nel ol) of Hhe e)emen?s ofa)qrh\cq)qr

RA. Bartle 2, 2:33 , /%\ge 9




ﬁ.-)aruqrﬂ X075
give the indictment o “common sense” construction, = A

Bl of Rorticalars ] rot cure an ‘ndictmernt that omits

15
an elemen? of the sffense ™

crime ore reguived to be allegad ", with
respect fa statubery of):ense‘ the ndiktment
will be suthient s q genergl rule ¥e
Yy charges the otlense in the )qngque of
the stotyte,
/VofiLquolt%a v, MM‘ 30 MC. 443, Gruoting State v,
Jerrett 309 MC 239,259 307 SKa® 339350 (21989),

4, Compane U.S. v. Franke) 720 F22 017 217-29 (32 Cor,
1783) weth US v Olson, 84¢ Fat oy 15 (74Cur 2988)
(Indiciment cAafge‘ng murdesr committed ‘m alt‘ca\ously ‘and
with premed.tabio n" apnrised defendont of malice
atorethoughl)y US.v, fern 255 F341319 21325 wtCin,

BA qu?)e?:h‘ fsg, que 20




Americans Rehind Rars Atsocation

Dge)i\czug, An rdiriment C-}ml‘jf‘ny tee o7 more

dishinet offens:s n a .sr"ng!e counl (% dapb‘cc\fous,d

2998) (ind el ment sulfi)'ent desple facdure
to ql]eye “wrll Fulness® and ‘m u‘teh‘ab‘iy,“

5. 0P0’H‘D¥?3 and alher Iterature fl‘exueni‘ly
contardr the phrase ‘essentrul element ™ This
2y a Foolish reéundqncy. A nen-essentrgl

Facl 8 not on elesment

16, The LS. rude for a hill offurb"cqlqrs Me ot
Feo\. R\ Crom F 7 (P,

BH'HEH L U.Sl. 347 U.S.Z‘iz 769-720 {L762)
(I{to\:‘ctmenf‘ .;"Of requa\ny ts answer 3!—!28‘1‘1"0:13 of
C.ongltsmbnql subcommittee ch‘)ed to eHeni‘:?g sqk)‘eci‘
ot {‘ngu:‘i‘y. Dedendant ent’tled d ao\eguul"e l),
Informec) grand yury rnchietment, not 2o Aove
Az tment eff‘s'ct,v«e)y rewsrdtten ,Ly the
RN oseculer.)

R.A qu?)eﬁ,fsg, que 2P




Fekhru ory 2015

Duplic)tous indictments ohsatire the spec’fie

c)iqrge S, and muy viblale a defendant's const/tuti'ona/

'A kel ofpcu‘f‘r‘:ulql‘s wll net Sq'p};Iy any malter
whieh the Mnddetment must con tan N C, v,
Greer 238MC. ot 335,

A defendc\hf‘s Foalyre to e a ‘pre'tn‘ql
motyn for a Arl o{fﬂf‘z‘lkth}‘_& 0s {resuez\ﬂy deemed
Q warvel of his riyht 10 on cldeguqfe et ment
alt}:auy}; caurl q;:«/@m\nfe.o) lt:\wye.}‘s selidom /‘,L)g
such motlens and 'Urey are almost never
granted.

12, ,Jeal 2.9, U S v Sz‘urvh‘vanf‘ 244 F 39 2,75
22y 2000,
BuiAerd R.Cn‘m.}? ?(c)(l),TJre ):l‘osecu?‘or‘
may odfer multiple Factual scenurros v prove
ore c)rqrye. US v ):c;gks‘ 236 Fad 384 39/-322
( 7% Cr\/‘, 20a2),

P&ge 2 38

R. A quﬂeit fsg .




Amefz‘c ans B e)n‘nd Ba/*s Assvc/hfgbn

right to nobe of the charge agaMmst R o

hinder hi's ahtlity to plead doukle yeopardy in

Q sqbseguer;t )wms.e‘::,:‘i‘;‘o.r':','“Qr T)ley ereate

18, Aee 2g. WS v Stwrdivent ans Fsdat 27
Q. S, v J’qudenf‘n‘ 950 FR_." 2326 (2 Lo 2990
CPer culMam)) WS v kl‘mkerb%l 781 Fad L2437
12502351 (7Y Con 13853 .S v king 200 /3
1207, 122213 (¢ Crr 1999).
MerthCarolina uses short form Mohiktments

q].leyc‘nj Fe}qtl\"e1)¢ minor o‘ffenses Ayt nUow,‘ny
proseculors to ohta canvikhlons oF much more ser ous
Felonres (second o\eyree murdes mdietment, 2.9,
Supporls convieliva of and exeeulon for st deg/ee
a mul‘o‘ef), ar N\Sr‘n_y quue si‘q?ntofy angucye andl
qﬂa.w‘ny the proseculor to select from alteraayve
scenarios during orf after the presenlalipn of e

evidence, v;\ciu‘ms f‘o.r?:’y escape pun Nshmment.

R.A.Bnrﬂez“l‘, Esg. Puse 3




Fekruary 20:5

uncerla vty as to whether the yury verdiet was a

2.0

unanimous decs'silon - T)??y cheguenfév lead to

/9. /40-.&; U.S v Sturd trant, 242 Es“ at > (a
CirR001d) U S, v litmherdtn 78/ Fa®at jany-1a50:
WS v Shorter, 03 F 2952 580, ¢D.C.Coy 1287),

20. Aew og. US v.Adesrda 127 F 34906 39
(6 Gy, 2297) C(iwdictment :Jml‘gr‘hy hoth
c:on:spt‘f‘qc.)r and quemp‘i' ’n same count) M
H__SLV'. an aV‘e;-Mgr‘b‘heg‘ A73 ES“ 203,715 (2 th
C or 2002) (dupbb‘i‘y fatal when not remedi‘ed )::y
rstructidn reguning unanimily) Avth LS. v.
L@, lox F 39 2043 1067 o** Cir 293¢ ()ury

nstru<tiron ensured uran ’mity on af least one

means of c_ommr‘f‘i‘zhy vf‘)‘tense)_

R A Rasrilets 2‘53. Page 2.4




Amer&qns Be}u"no‘ Bars A%Socfﬁf:‘on

I:}‘CJ‘U.O\ r‘ee‘dj evnden tl"ql‘y )"u)fng Syﬂn d

\ A -t N\ T g
trappropriale sen enci'ng,

& Johe adm'ssi'ble, Test mony documents and
eWhhids must be relevant and matersal, I <oy
/z};jgafr’an, a fact o's relevast i s acceptance
makes a coantested Fact more or less Ie‘ke/‘y; but %
<, imnal 2‘rz‘q}s, courts care?rq”y ;“?nore the rssues,
Releyont fact s material o s probotive volye
oq‘twu‘ey»‘)s It prty'udr‘mh} value, /n criminal cases
de}endonfs 3enef‘q”y are nt}? ollowed 20 use o\:'&ccv‘ely
ar si‘ﬂw}qf:‘una te narrouw e fssves, so the plosecvior Aas
}ree revon Iy wse yﬁ‘sl); }:)rafu;ro/.h,s and olher
evidence of Hl':/)lx}\d'ﬂd fact fv maxdnal ﬁrej‘udn"c:‘n)
eflect,

2. Baeeg NC v Bartlets 153 MC Anp ¢80 57, SE 29

29 ¢2ro0) (De{?ﬂdnﬁt with Vd}ue\ale:‘)MHS sJoN FOI‘M

Indictment was hld Ae f_oce& 20 years o7 Jess turned dowa

B.A.Bﬂl‘f)e'l?, Zig Po:ge a5
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a lé-R0 man‘i); /a)fo o{;er. Upon convietygn e was

gtven < Ife senlence),

RA R nf!’)e?‘t ESB .



Amerdcans Behind qu Assocn‘qhbn

/ Lu}t{‘elg‘q‘ig_ An tndlctment c)mrgl‘ny ane offense

In Two or mare counts /5 mult’adicitous.

mu)ta‘)a);'a"ty & nel necessarsly Tata) to an fndictment:
As i» cases of duplic,Pous indilctments the coyrt
may reguire the prosecutor to make an election,

A deferdant risks waiver /F ke Facds to c)mllenye

a3
:’]\\G MUI‘I‘PPL"Q'Z‘OHS (ndictment hefore triy), Ayt may

fl \

L

i \

.l_‘l Y ob'ect atter tra] o Jmposihen of multiple

sentences,

23 AaFed RCrim Fi2adneXBy, Beog LSy,

Hgg_dghg;. 234 F 3 92 37 (2% ), :Lbb.m); US v
Colten, 23 F 39 990 909 (24 Cir. 2000),

R A Bartlett Esg. Fage a7
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Amendmeni‘s And V‘qﬁ“qnces, In U.S. courls

md'ctments may not Ae .su.Lsz‘q».f,‘ve{, amended.
Fea.R. Crivm. }?6, Z;& U. S, Const2ubn Amendment
Y, A constructive amend ment occurs whea fury
tnstruchns permi't convicdvn For aa uncharged
offense. A vari'ance resnlfs when evibeace ot
trial proves Facts materivlly AilFevent from those

a4
e}rofyeu] qneyee) 'n Yhe fndikliment.

A clefendan't w)m was /JrQJ‘qu‘céd ieequse )ll",!s
la wyers an"}ed to olj‘ecf‘ should uue;e such
heyln‘yezme ‘o his Jneffective asssSstance of

coun $e) c:jd !"m.

BA IS q.rﬂeii‘, ESB, que 23




Amer;‘cqns B!-'hn"ncl BM"S ASSOCI‘GT:M

A

T he detendan? s enltitled te an adversarial
.

roel )ae;u‘? o\)‘u)‘y 0'{ ha's Ree s, T}u‘; N‘B)?T may

he waived. In most furtsdictions, a ped’? yury
hes Twelve mem Leﬁs' honom‘ny the twelve ?n‘l,és_
® \
d{‘ 1?}"&2), A 5%1‘“’ ve !‘clt‘c.t b;:qum"f‘&!» dA AN O US
agreement, Howeresr the SupremeCowrt has ruled

7“}.:‘1 the Cons'l‘:‘iub‘m Or\)‘y reguites M yuress qn& o

3 I‘Mple majon‘?‘ y,

24.  UTompaw U S v.Teague 93 Fa? 9422 2™ Con 1924);

WS v Schursr 725 Fatsuy 559 (390 1279)" US. v,
ng":)lof‘ne, o' Ebdllg,}-Z( n,. 2 (‘Q“Ct‘f: (296) (vardance

R.A. Rartlett, Zss, que &9
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A ?rfa]} s presi’ded over Ls a J\udge.‘:‘? He may

Impase vl or crivminal sancdipas upen a party or o

:
w:‘z‘ness.a"

A prosecutor T)mwe&";‘euﬂy represents the
Pea,)e of the State o other )‘w‘:’kdr‘cb\on. In ocinel
prache Ats actons are ofte, conirary 2o the

‘ 27
expressed wishes or hest ‘nlerests, He has

between times of offense not ,pre.)‘uolt’cihl) mrcth
WS, v Plenty Arrows, 944 F2%42 ¢5-4¢ €9 Cy.
1??1)(;‘4‘[‘«1 varianee whesre Nq:en_;g could have

):q,o‘pqnqd q{:te/' date of Irdiktment), Lee. aloor
N.C v Bartleit 183 N.C. App 690,571 SE 29

23 (R002),

R.Bartlett fs_g. . Fuge 30




Americans Behind Bars Assocatron
eyerc)sed dangesoysly droad dikcrebds i dec/dig
what a)le}qfﬂw\s or evi'dence to :'-nvesi‘:yqfe, what
charges 1o hring f-s when and where to Lr:‘ny .‘Uzem,

whelker to grant ‘mmunity, whelher and how to
negetyate for o rleq Aqr;m‘n, and whether to

dz"‘sm:"ss ony <}1ur5e5.

a5, Due process regu:‘fes that aJ‘udyePossess
nelther actualror apparent bras, Jn WS <ourts,
recusal motions qre governed hy 2845 C $§14
ane 458, |ln some Std‘f.s, J‘uo\,es‘ behavior /%
c)ose), serytrinixed (Massq chuselts 253, In seme
SOut)m/*o S'tqhs) )‘ud?e;‘ qanhts are f‘re’uenﬂy
oqfrﬂyeaqs,

A '!ypﬂcq] North Caroling J‘udye was menhbaed

{n State n W’\'b)'t. 12aMC, Apﬁ,‘ié‘:" 616 SEad 34 é,

R. A. qui‘)tﬁ; .Es L Po.se A}
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A defendant has a right toeffective qssistance of
coynse) at all erihkql stages of q prosecutiva after
Inttiatien of adversarial Judivul proceedings (s a
|
’te}o;;/ case, or 'f he % aceused of o mi'sde meanesr gad

2y
a sentence of Mcarceralron /s q:‘tual/y Pposed.

aff't per cupiom, 360 M.C 90, ¢2) SE:.H 374 (2005),
Aee. ahar ¢same Judge, d/¥ferent resuld) M
_Egn_eg COAOS 269 (Au;usf ] 2006 Cayrr o'FA”.qu\I

Here, there i's hd"tl:&'!-b‘on that the ?m wdge
U?}(I‘ttd herself the trial o an ex l\\qi\
esrqe repectedly sustoring rer own
e<tions and qaﬁ.,»\ her oww m‘h‘bns o’E 'Um
esyes, Mot t\nin wenatly, 3{' hfectipns wtm
m«on:t‘:‘!‘e'zt wd b? ga: . tuch asg
when she elm‘med 4‘ncorre¢t)y thqfq est on recessarily
ulled fart)ltvu kFur'Urer ;}pe ?qd ;q Hus ¥ dek
intemperale remdrirs sugges mpahience wi ¥ defease
ccuh?:l . The 2110l ) ud;29'5 ey;eiﬁmaﬂf wpatience
wi'th resp pecl 20 de‘f‘emr-e couwnsels queslivas and
! dent :’E»‘eata‘ba of ua"?nes.su Zwvﬂ?) rerhons
wanecessardy ocerhic,,

R.A. qut)eﬂ‘, Esg, qua 32




A mericans Bedind Bars Associatilon

\("\'ﬁ Mﬁke sure 1the é;'?‘i‘:}"e tn\ql, t‘ndudl‘r\j J\u/*,
FRJ | I':\
1,

e ;E ., selectibn, openng slatemeqts and domhy

Il \
L1 Ll

\

i

—_— Ql’\gume«ts',' s trans crlbed,

The appellate deeison understates the
mis<cond u<t reveqled 1% the iyihl Trans<ript)
hut J:\dge [ve)yn MH.‘H was ne warse than
Iud;e Stafford Bulleek, In NC._ v. Bg‘pi‘JEﬂI
99 CRS 13204, alse iy Alamance County, he
teld defense coynsel that Mk client wqs
qq:‘)z‘, and Ae was not gorng 2o wasle 1)e
courtls time wit) a fqz’l‘ 279l Then de told

the )‘qry notl 2o corcersn rEself w.'tl pa
mequ.q; of e cﬁq/yes( )'usi‘ check seme
hoxes on the verdikt sheet, Mr Bartlets's
| te sentence was uph eld an q‘pyeq}.

26, leere are few i‘e,pof?'eal c\ecika‘ms, hut 1r54)
jao\yes {rezueqﬂy use 2her contempt powess
t threqtes zealoys defense atterneys,

R.A.Bartleir ksg. - Fage "33
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N ZU C.w Ba/‘?)eﬂ“, 99 CR S (3224 (A)qmqnce Co,,

AQ00) was a vind ¢ f:\fe‘pras eculion In/hated Jay
DA tnow I;al;e) Rob Johnsor on hehalf of
que)q quﬂeﬂ, a prost’iute wi'th a /ony
M‘;fcry 02( <hild n*use, To 9ive Aes an
qa\mnf'aye th a <vl matter TAe RIar D‘A‘,
Stere Buloy( hed talled and ney)eciea\ to
prasecute her, hut had alse refused to
rrosecute Mo Bortlett without evidence that
Ae was gw‘h‘_y of o </i'me. The qu‘i')eﬂ‘s'
ehldien are adulls now, Ayt strll being
abused Theis prrolective papent M still
prisen,

2.8, F;.-r an eémmp)e of };qrh‘cqqu‘);, oufa“ayeaus
cenduct by o prosecutor Qku:n‘n? Ix Ascretys A
:‘u'ece‘éb{uyx see M.Cv Bartlers D

T)‘«e Ezo\eml Tovenile De);‘nfuew), At gives B

& Pm;ecutor Aroad Aixcredsn to c)mqrye o

delinguent Juventle as an adul?, The circucts

_R.A.Buri‘leﬁ,Esg. | que 3




Amercans Behind Bars Assocoation
/

e ne (ﬁ

[n US, couwrls, S?nf&nc:‘ng may fake weeks ¢r months .

Most states are far more efhrtent. The au thor, a
Pe)l'i‘alnl pm‘sonef‘ 4‘/? Nort): Cm}t‘nn‘ was o s*eh'“ ‘s
LS ond on Al way 1o Central Rryen minntes ofter

the fwrye returned i ‘vepd vt Ma A case.

[hhe Judge's rele M seatenc Mg 1S
constratned ot M outer Jimits $3
the focts queged n the nd et ment
and FOMd Ay the J‘W‘g .
30
A,g,greno\c" v, /Vew j;l‘se& 5304/, 5.466\'2%3 n.ilo ¢2000)

30. J ke counrds have refused 1o wn]y this rule 'n
Nort]w Cnmh‘nq. ,&e&\&y. North Corelira v. sz‘)e:‘t

R.A.Bartlett, Lsg. Pzge 3¢
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ZSEQEGI

A <rimine) defendant has a 1ght to a record
on qppeal x"ncluohhy o complete ¥ trars<ript of the
pro<eecb'ng$ at tr)'al = P}\_gw‘cqi evidence such as
murdes weapons and hair samples s usually not sent

up unless reguested hy the appellate court lssues to

ke preseanted must have heen rResesrved by trial

counse) and pei‘fec!ed Joy QMQUQ!‘Q <counsel’, Ayt

presqmr‘n‘y wa'ven 05 ;.r;‘w‘le:e qy'aﬂhsf con‘pulkl‘y

sel§-tncrimnaten o m‘yhts to trig) Ay Jury anc)

153 NC App. 680, 570 SFT29 23 (2002) (Christion" trlead”
for ¢\ ofdense punishakle by 20 years, sentenced to X'te for
offtenss <horged Ay judge after the close o8 the evidence).

3. In North Cosclina, Juty selectidn, epentng statements

and other essentyn) parls of e trial are o¥ten
) omitted. It 1\ defense counsel's respons&c‘)c‘y

0 Ts request complete recordatidvn,
R.A. Bartlett fsy.

que 37




Amerieans Behﬂnd qus Assdc:‘ah‘oh
confrontatron From a s /en? recorc 'S

{\m;a-c romivss thle. éog Xin v, A)qéama 395 S, a3 8,

272-2493 (1969).

- e o

Posixconvfc?r‘vn mot vrs and };leadr‘nys aie usuqﬂg

Ned by the prisoner prrae. He should thy b rorse
}‘/‘f\‘ﬁ ol) meritorious z‘swes not w*suea ky his

iy . :“

= qtiomey tn the direct appeaks),

There are many  forms of collateral review
applicalion such as coram nobis, hakeas torpus,,,,

A Pﬁ"scnef con eos.'); }oSe 5(‘0\)1) Ae se)?cb‘ny ?‘)1e

wrong Foram, Mo:»‘! )‘ur\\sdl‘ci‘;‘ons have 5!‘#\)511‘?:‘('»' the

3a., Becnuse there ase sriet time Linits Sor Vpeuq‘l‘e
ﬁ‘l\‘nss, 0 common Tactle For dembl of rewewn }o»meﬁly

BA Baft)e'}i‘, Esg, que 3%

B
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\

process However, some, particulardy & the Olo
South where mony people still cling to pre-Wor copceptivns
og Jow and ordes” have actually made M mucd harder
for o Pr:"sone/ to argue his cose and almost {mpossihle
£or him 10 wir. >
Frior o 2 dng on habeas <orpus petition 'n the

lecal U.S. cowrt, *H{é defendant must exhaust his

availakle State remediles, Th's includes hopeless
\

t
::\‘ olr‘sd‘e'tc‘onwy review opplicqtions and ether werte-
' .

A G A _
L fu) and needlessly meffikient precedures,

.wc;s o\e!qy o'? clt]\‘veﬁ‘y d'} é)\e hoSQN"IQT. T)u‘s dl‘)‘t‘y
triedk Vs net as effective tach, Aut the prachke )

goe*; on.

33. [n Nerth Coro!.‘nn\'é.g., rostcanvdcdlens oyip)a'cqh‘ons
are summaritly dented as to claims Palsed previously
and a5 to <latms the defendan? faled o raike Jpreviously,

RA Bnr”ei‘t fsg. que A9

T PR, | Y S
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C lel_rzggca

Remedles and Rrocedures For executive clemency,
$uch s pardeon, commuta?ivn parcle and oihes ::l:\ul'f‘l:“onq{‘),
q:i‘:‘ﬂh'&, ¥ vary w:ue{y.

3. Nerth Carelina Aas a Rregram colled Adquccd
Su,ac:r\v'c‘.;ed Re)eqse. /V‘C,G‘S‘. g))owls a 5q-ni'encmy
judge To onder the Depqr‘?menz“ of Fuklve Safesy
te release the eligide defendant (.dee
htipifs0g wek., $eg, qnc.edu/b)oy.s/”cct)“@/ Cp =
270! posted ScﬁttmLer-z:L, 2020 at TI15A.M M
"Smrm g, “n<qt‘e?om-‘ned) fnte the ASR,mjnqm,
Me must be relensec on @ predetermined dale (F Ae

/‘ﬁls eoM}@)t?t’d the re?m‘r‘ed ridsk nedycten
Incentives <£d'.) er was ynakle Yo com plete then
‘H\ron?)w 7o Fowlt of hos D,
WWscons in /‘e:eﬁﬂz reneqled a s/mMgr early
release rrogram . See htipid s, Today stm'y, com,/
nRews/lecal /12.59)2963, him),

B.A-quneft,ZStg, que*io




CASE STubdiIFs

MI'SSoqn' v. Selbert
O2+137]
592 U.5 _ (2004)

Uni'ted States v, PQTGn&__
02 -183
522 US.__ (2004)

Buri‘,quden V., ﬁ’fiow
)2~ 224
521 US __ ca023)

RA qut)eﬂ: fsg. Pc}ge él.ﬁ.
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R.A.qu”eﬂ; Esg, | Puge Ha
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[n tus -4 sﬁ)ﬁz" dec'sMons aanoynced the
Same day ' 2004 lbers) Tus“‘tkes BI‘EHQI"
Gz‘nsbw‘y, Souter and Stevens yoted to affym the
lswer court decisions for the d?{?'fﬂ'ﬂhtl‘»‘, modestate
J:,st,‘-.-es 0 ‘Connor Relngw‘sf‘ Scalie and Thomas
veled to reverse them (upheld the convicbrbns
and sealences), J;sf;‘ee kea_-mcoy )‘o:‘ned nedciher
plure)a"z‘) opinton but cast the decding vole

In ea<h case. s optndens were Ln“e{ ond concse,

R.A qui)eii‘, Esg. que 43




In- this fssue, we will comment on a third

I'Mpcl\tﬂnf erd'minal case dec;ded in R 073,

canv:ev‘nc"n’ p)eq Lnl‘gm‘ns and z‘ne{{'ecta‘f‘e

assstance of counsel AMine J‘usl‘&es ayreed

on @ reversal reguested by dde Stote acling Jn
the mame of Wardes Burt: Tke Court's decikdon,
n owr humble opdnion, Qqs correct What's
troubling here [\ the raXinale used by ipAt

J\»\ s bhkes

S u_‘&m"lqre teo ﬁ!‘oduce e.ndth ﬁNo{ 0} her 1o.w)u“s

inefFectiveness. Fo gt J;stkes cans Adered N irerelevant.
R. A. Bw‘ﬂei‘i‘ Es‘ Po.ge 4 %
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Missour: v. SeIBERT

b
J
RoLeri Andrem qu ) et?, 51:,2:53.

In he's Concurring epinfon, Justice kennedg sad The
Miranda rule has become an tmpartant and q%ed
_c)emen‘t of the cr L) J\\ftﬂre sgsi‘em."

Ac:eapi‘ed )°,9 whﬂm?

Ne. o0a-137

Missouns, PeTiTI10MER
v, PATRICE SEIBERT
On Writ of Certiorard to the Supreme Court of
Mussours
June 28 2004

R.A Baortledr fsg. | Fage 45




Americans Behind Bars Associutdon
Eg);,‘t:‘oﬂ er: State of Missours

T)z_e Ml‘SSOUN‘Suﬁ!‘emeCoqrt reversed a
conviction of a confessed murderer Onpe
Judge ddssented,

Re;,gondgggi A qul'z‘cc SE!‘L&/‘?

After she admitted she and her son and his
fm'end killed a teenqge )aoy 55 buﬁmhg K qh‘ve,
police read her her Miranda Worning aed get

her torepeat her statements with g Tape
recorder rupning,

[LT_H&? “TAt's case tests o police profocol
for custodsa) 1‘n1‘erfogu‘tﬂah that calls for gtwbg
no WO.I‘nt‘ngs ok Dhe J‘z'y)\'?s fo silence and counse )
unt?l 1>:Terrog'a1‘¢hn has produced a condesslon.”

Pe titdener arqued thal a contesslon
repeoted aof the end of an wnteryggolion
SEguen ce envisioned & a gues'bbn-}z’m‘}

R.A. qui)eit Se. | que 6
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s‘!‘m‘1‘233 1's admi'ssihle on the qu‘Ma}‘z'fy of
on v Llstad, 470 US 292 (1995),

Bes)@on dent arqued that her second

<on2[essx\m should be excly ded from evidence

under the doctrine KXnowrn by the Mefu/aho.r‘ of

‘rhe trudt of the polyonous tree” deyeloped iy

the Eurﬂw Amendment conText (n uugim

v United States 37/ US 27 (1963)

Besyly:

The U, S, Su)oreme Court

granted cerforari 583 UL, 1031 (2003, 1o
resolve a spli't &n the Courts of Appeqls. Co:n;anl‘e

United States v, Gale y52 Fad pria 128 (CADC
1992 United States v.Cayres 334 2348 373 CA®
/933 with Unilted Sggte: v Ofso, 266 F ad 1030,
1039-2037 (CA9 200))! United States v
Lsguilin 208 F 3433 329-32) (CAL 2000),

RA Bor?’)ef'«", [‘-Sg. que ?’7




Justice Soute/‘, yerlned by Justikes S'!‘evehs,G:‘nsAqry
and Brege/; Sacd

Strqtegt‘sf‘s dedicated to drq,‘mﬂfy the

substance aut of ﬂf&gﬂg caanot qmm,)nsi,
by T/‘ch}uh’ instructions what Dixkesson
held Ctmgmss could Aot do Jay statute,

J-\:s‘tr'bg Breyer a.!so ;‘:‘)to‘ Q concww‘ny oﬁﬁm\on, mud;
bn\e{gr t)qqn the };luf‘nl:’?y of;\m'on‘ He ohserved that
‘Tpiresecutsrs and jvdges have )on; understood Aow to

prl) the Fruty: appreach  which Hn; use /h ether areas
of law.

j;sh‘ce kEnntdy filed q concurring opdnlon cf‘b‘ng
&egcn V. F]stqd, 70 U, 5.-‘2?3 (1785) w'Y qf)rwnl. His
Feosening was precifse and )ogtkql. He sa/d, ipenknn}
of the plml.‘g'nppnd«k‘ wheh wonld Yply eren 2o

‘unintentidnal $ue ~stage Mtesvog ativons T my view,
thes Zest cuts oo Aroad {yﬁ‘

Ilirc\ée O‘Ccnnof‘ J‘oz‘ned hy Chﬁe; Jasbke Rt)\nx“,\{t
and Jastices Scalis and 'nomqﬁ‘ dissented. She began

RA Bartlett, Sy Esg.

Puge ]




wi'th an z‘ﬂ‘tc)"esb‘ny aeccusalyon “T).e ’lql‘dli'fj devousrs

Qregog w,f):'l‘qd,.., " Hes qﬂql[sn‘s was so);‘d))- grouédeo\
tn the traditon of slore dec)'s's, She ohserved #hat

This Court has made cleasr that there s;‘mly

s no place for a rohust deterrence doctrive with

regad to vilolathens of Miraada v. Artzong. 394
U.5.436 ¢1266),

She cancluded:

8¢cqu$e l Lelt\eve that the plmlt‘t_y 3.‘1«5 z‘a;ugmunf
deferenca to Llstod and that JusTick KENNEDY Mloces

Lproper weight on subjective fatent, 1 regpectfylly
dessent,

-

T)\e ‘vd,men‘[ of the Suytea; Court uf Mc‘ssoum"

re tNtns

Q-S-Lr‘r-nény Pq‘l‘r{\re Se.‘Lert'; muarder conviehon was
q{&‘rmed.

R.A. Bartlett Sf:, E:»?. Pnge 49
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The Miranda rule has st hecoeme on dccep led)
element oY the < riminal J‘qstr‘ce sé,.si‘em as far as the
pa):‘ce e concerned, Doh"‘l Say unjih:hg 1o tie
Peb‘ce that you don't want repested 5 Front of qJ‘udge.

If you‘re n cuStOdy Lu't Me ,m)i"ce }\O\Ve qo‘? Jﬂeqd
you youws rghts you may Ae Zempted to Falk 2o them,
When in doubt, Keepn your mouth shut

P. olice mMsconduct v's net alwa ys a3 Alatant 6% 1"t was
l'h ‘U’u‘s co e T}ae Mﬂd\l‘erm wq/"m"ryﬂ l‘rz it”‘cyq'tn\on

f‘armq'f i's unlqwfal, Aut varikabs are st'll COmaman
use,

I8 pola‘ce Moy he ‘b‘y\‘ng to send you to plisen, the
hest de{"ense I's almost q)wqys stlence,

R. A, Bqn‘t}e‘h‘, fsg, Pu.sa 50




Fe)aruqry 2015

UNITED STATES v PATANE

3
B 0b efz‘A R/ ew gqr t)et‘t, Sn, Es 7

[n a daf.sentm/g P NIX P J;sf&e Soufe/‘ obhserved
T}xere ’'s ne way 1 read tAls case excepl as an
un ‘ust zrzq}qle znw‘tqthn te law enztortemeqf othrers
to flowt Miranda when there may ke ;a);ys-“«:l
evidence e J:ae gqc"ned T he IncentiVe /s an ocld

ore, coming from the Couwrt an the $qm; day Mt
dec’rdes Missourd v Sei ‘hert, ante”

No, on-}183

UniTED STATES, PxTuTIONER v SA
FRAMNG)S FATANE

On Wt of Certiorar? to the United $tates

Cdb\f‘t G{Aﬁ};cqz.’. [‘ci‘ Q‘Jlej’e,ﬂt)i C y

trewi’tt
June 28 2004

MU EL

R.A. Bartlet? Fsg ,

que. 5/




Amea"l‘vqns BGM‘IIJ B“fSASSUQ{"\Tl'Oﬂ
Peh‘t.\mer: Un' teq Si‘qtes of America

The D;‘.s_‘tnkft'Coafi‘ gronted o defendant's moton for
Su‘pffESS:'ﬁn o{ev'z‘deifcé C-r-tpi T)qe. Cour‘t o&t App&qls

affirmed, eithg QMJMM 530 LS,

428 (::.ooo)
Reapondeni‘: | 'Sqmuel Franeis ﬂu‘qne

Ha pistal was Jocated and serzed Ay uns<rypulous
)aolc"ce as a result ef a ceercve cyslodial
z\nteﬂ‘ogq'tf‘OA and an wawarned slalement ”

/s sue | ")n rA’s case we must deeide
whether a fadure to give a suspect the warnngs
Rrrescribed )ay Miranda v, Arizona, 387 US. 43¢ (21266),
regm‘tes S uppresslon of the p)r'y:u‘cq) fradzs of the
su?ecf‘s nawarned Aut vo!wni‘ql_'g stalements,”

T)-«e 9o\f<r‘nmen‘1‘ dm‘s\‘nqny qf‘g ved T)?q‘l‘ Qrg;oﬂ v £!§Iqé|
270 U3, 299, and Mixhigan v Jucken #22US. 433

fon_oc)osed a.’p)oll'kqb‘an 65 the )truu")“ of Uzeﬁozhno us ree

R, A, Bari‘)eitfsg, -chge 5.5.




Fe)muar'y R0)5

doctrine of Mgag Sup v. United Sg‘g\‘l‘«aﬂs.l 32:U.S, 47, 493,

The Dostrict Court granied the defendanti syspressioa
mohon on the basis of lqck o{;roLqL)e cause for ki
arrest, 7 he Teath Coreyrt reversed the rub’ny, Ayt
afFymed the Suppression order pursuant to s

}‘eqd\a%_g of D:"ckta"&on V. Um"i‘ed Stqtes‘ 530 4. S, 428
R909),

Pola“c:e had used a miror domestht relatibons fssue as an
excuse 2o orrest Mr. Pqtqne M A% gwn Aome and
guesha i abayt a pistel. He told them he didn't
want 1o bald adoyt & Under contrrued yueslion/ing,
he disclesed 1¥%s locativa, C}:qf;qd w~rth PO53@s3, 9 of
q f‘s%eql‘m L) Q ‘EE)M, he RYed a Sup pressen moki'en,

U guing etlkrndh‘vel], unlawtul arrest and a Mirande
vr'odatson,

Result:

The U.S, Su,premeCourt qgranled cerdbras qpﬁqﬁenﬂy
hecouse 't head “,qrewhus_)} oddressed AN ?\.\ed‘ﬂan
‘L__U\f" had “_hd‘l‘ reached o defhitive <an c)us:‘ﬂ",'\ and

BA qu“e'“‘,fss. Pase 53




Americons Behind Bars A ssoc'nt'on

a S;:)u"t among i)zea)‘cm'f Couri‘s Aad ?[ol)owed +he
deci'ston s'n ckkerse Unite ‘es SBOU.S,
223 (2000),

TuS‘h‘cé T)zomqsl J‘w‘ned )ay the Chref J:Si‘;"ge oandl
TRSTJ'E;' SC.GI!\Q, /‘epeﬂtedly referred te /1/‘.
Fatane's Voluntary statements [ hés was cleql‘)y
net )\u ib\;t'ed L} the reported facts

BA qu‘)ett E!B, che 53)




Februq/‘_y 2015

Burt, WARDEN v Tiz20wW

A
RolertAnarew gqri‘lett Sr, Esg‘

TAE‘ Coul‘t E«’(plm‘ﬂed that “A}t)uu\ah o
defendtmf‘s );rcs(!qmqtf‘o‘n o{ mno«nse does |
rot relleve counsel of Als normal respon sobilihles
urder S'b‘m/rlqnd £t may aftect the advike
coynsel gwe: TJUS ohservaten was gqo‘ted

QPﬁNV'MyZ)I Jn J:\:s't?"ce Sdh”‘d\jor S Conculrence,

No, t—~ HIlNx

SHERRY J, BurT, WARDEN, PETITIONER v,
| VYonrEE Nicoss TiT20W
On Wrot &e\' Certiorar o the United Shtes
Court 0} M)eq)$ For the Stxt}, Ctrtut‘i‘

: Nevem).\er 5\ 2018

R. A Bﬂl‘i‘a’@ff‘.ESj N Po.ge. 55




Amenicans Behind Bars Assocsation
P etytioner: Sherryf L, Burt_ Warde
Che was Me nominal respencest namad M a

prisoner's habeas corpus petifion. Her préson
in Michigan was aot specihed in bhe opinten,

Resmm denl: Von)ee Nicole Titlow

She plad guilly ¥o manslaughter, changed her

mind and withdrew her plea, and was convicted
of second olegree murder. Her appeal was
denled. She Fied o petition For writ of

hakeas corpus a eging Jrettective ass/stonce
o TE couns e),

/ssue: ‘whedker the state court
reasonably defermired that respondenrt was
ades.,qn‘e)j advised Aefore dem’d:‘ps 1o
w'thdraw the gu:‘)?y )o.)ea.“

R A, quﬂeﬁ‘, Esg. que L4




Resql'l“.'

The L.S. S%remeCoqﬁf zrqq‘kd cer V47 widhout S‘I‘q?a"ni
& Seqsn, OHI‘ ?"\ES.S /s Mat Y g 3 LQ{q yse o[ Sa"g-}}\
Corenrt Chref J:ndge Batehelder:s diksent, He had foxna

thal Ye Mﬁduth Ca“p? %) M(qb dec ;bipr was
Peqsmql:{e.

Tko\ge .Aln"z‘a del’vered e op ion, I‘Gfeff»"n; to the
."'doqu, defereatal’ standasrd of review that g res
ot the shate court and the defense qifoMe_y tje
henef azt pe doukt,” He concluded that she AEDPA
and Mﬂ%ﬁmﬁm‘ 266 US 48 C179%) “do a0t
permit &de&q) Judges o so casually second~yuess the
déé::‘sn"n:i of thel shate-cousrt C:oﬂeqjc{as or defense

'qttarheys.” Tmo justices foled <oncurMmhy OpMIeAS,

:rui'h‘f:e So‘lomﬂycf concul‘/‘td, §tqt|1n’

Because cand oélz Aecaused) J‘esﬁondQﬁf farled
"\ to preseat eacuph €vidence to ovesrcome
,'{ \ the twir presumptions of AEDPA and

Strixckland Y f‘ully ™ the apton of

tle Cauf?'.

R.A.qutleth Sr. que 57




Deien dant 7:\1‘)00.» “dent'ed any C'ntert 20 haran Don
Regers or any )cnwfea\ye\ at the Dine [sheJ covered
h's meuth oF peused ved ka down ks Mreat, that
Rille intended to harm Aim She was

canvideted of second degree musdes,

Aprelland T dow argued that Aity\ Toca advrised
withdrawal of the f}eq (mqnslqu]}.ter) “wetheut
takmy 1ime 20 learn more akeyt the case TAe
Conrt oSAp;aeqls Found that 7;<q ac< ted
requnth, ’a )c‘skf of Ris client's prolestativas
of Mnccence. The RS, D2s trret Conrt concluded
2hat the state cowld Subhg was “comple tely
reasonakle on the law and the z(m:ts:“

T he Sth Corenst found that the Mz‘<hr‘3qn Aecision
‘was an unreasenukle interpretativn of the fuctua)
Tecord qiven Toca's explanativn at the withdrawq]
hgqr;‘rg 2hat ‘the decrtivn 2o wibhdraw 7 "oy
plea was hased oa the Fuct that Me Statels plea

offer was skkstqnt:‘ql{y )N}Aer than tre Ma"c)&:‘;qn
_aw‘&eb‘nes Yos second-degree mqrae:r._,“‘ Choef
iTuo\ye B atcheldesr dissented. 3

On lermand, the tr)yal <ourt took the plea ufndel‘

advisemnent,

BA Bu}“l)'-'”‘,f$3, que

5%



J;s‘h"ce Gz‘ns)aurg concurred tn the J\ngme-w‘f
Clﬂ«tf dc'o\ ﬂof J‘a;“» a‘f: U;e °j‘ PAl‘on). /qef O;:oi‘nr"on was

hrief.— two (2D paragrapis.
T}Ee l(:"f‘s‘t P_dl‘ﬂg!‘q);)-. wq s )n:y)/), er'tikql o{ Ai‘?o}‘l\ey

FT:’ca's. ‘per?(armqnce.
—T}\e $econd ﬁq»oyrq’), concerned the ¢t* Coyzant

court's bemea\ji

The }arosecu'iaf's a?reemen‘f to the plea hangars
hilaged entively on Teddow's willngness 2o
i‘est{‘fy ol her axat's tr)ol, SeeApp. Ba-#3 1%

Once Totlow reneged on that Aolf of the deal,
the LQI‘QWW\ Fal‘lec‘. ALMrdf An ?-Rro\rl\f J\ql‘;m\q’

there was nothing to resew,
Fe“owr‘n? $ound I‘E<1$0Af‘n9 and o Yew d/:}:/‘a)pl‘u"q‘le
ctations, Tus'b‘:e Gr‘J\sJa urg threw oyt o total
non-sesm‘l‘ur,

Wl\t‘}r ‘U\P‘pl?ﬂ\ OE{QJ‘ Nno lw\yer alM‘j—;‘ﬂaw wos
convieled albter o Trngl free from esrror. See
Aff. 295, For 1hese reasans, Ijo;‘n the Court's

yudg ment,

R.A. Bartletr 5‘53. Page
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Becnnse the M\‘«J\qun Cour'} of A}.ﬁeq)s deci's'on
was preasenckle and sv}or&d L, 1Ae record, tde
Soith Cireund's J‘Wﬂ\!f\f‘ wds yeversed (Re;;o;\o\uni‘
ﬂéhw, delendant  the Mik) an thal count Jost and
remamed M /om"son).

Rejqrdlr'ss of whether o defendant
a182r?s her Manocence (04 admids her guil ),

her counsel must “make an Mmdependent
examMmaton of the facts aircumstances,
pleadimgs aad laws Mvelved and Mea .
o{{!i‘ Ay Pabarmed opnlen as t0 what
pleq should he entered. ”
Justioce Saiomq?of; e:\?';“ny 2ad BK"T'""]LIL'IM&
Ga\)&\'fb. X 3-1 U.S.Zoﬁ“zﬂ-l (1?'2’3)0:1\\1*411"2} op NMoAY




T he Court had ow cyypol't"u r‘)‘/y ,‘N? c‘lqm zcy the Jaw of
treffective aQsss ?qndz F{}ar ~Tn" !\ cot}hse) Aut Laled
or retused to do;o qu‘l‘:’kqtrﬂl‘[}. t‘»a“A/» Ay waS
T$T1<e Gms)aupﬁ 3 apr:‘ém cr:}hq:sz\defeqse
counsel's ,»eﬂ.fcms.m_LéM de.ny.l.cxﬁ_az)_;.a‘f any way,
The rssae M the cose_uad 2dt whether Trddownrs pleq
d'f?qei‘ wald qlu"V'e.; r‘z* wd b w}.ef)pel‘ s)}e Ahad el’{gd,vg

assistance of counsel.

Had )“es}:omdenf made a Aetter ‘Fq¢tnql
record — had vhe actually shown for exanple,
ﬂ-:qf 7:«1 failed 2o eo\ucq?‘e')u‘mse!{ dhout
the case before recommendny that she
wi A row /gcr,uleo. — then she could wel)
have preveled,

Tustixe Sa'l‘amq;on

B.A‘Bq/‘?‘le17,f-5? N
R A. th%)ez‘tfsg. | Pq?e

¢)




